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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL DIVISION: JOHANNESBURG
                                                                                Case Number: 4042/2020
In the matter between:                           
[bookmark: _Hlk9938902]GWISAI, INNOCENT						      FIRST APPLICANT MASHABA, ERNEST						 SECOND APPLICANT
MOJAKE, JOHN							      THIRD APPLICANT
NHLAPO, SOLOMON						  FOURTH APPLICANT MAJORO, ELIZABETH						      FIFTH APPLICANT ZUMA, VICTOR 							      SIXTH APPLICANT MVIKO, GLADYS							SEVENTH APPLICANT
NGOEPE, STEVEN NOKO					   EIGHTH APPLICANT 
LUNGELO LETHU HUMAN RIGHTS FOUNDATION		      NINTH APPLICANT
BOOYSEN, THEUNIS JOHANNES				     TENTH APPLICANT
ODENDAAL, MAGDA					        ELEVENTH APPLICANT ANNE PEACHEY							TWELFTH APPLICANT
KEVIN RADFORD						     THIRTEENTH APPLICANT
And more than 200 others 
and
NEDBANK LTD						            FIRST RESPONDENT
ABSA LTD							       SECOND RESPONDENT
FIRST RAND BANK LTD						 THIRD RESPONDENT 
STANDARD BANK LTD 					       FOURTH RESPONDENT
CHANGING TIDES 17 (LTD)					 FIFTH RESPONDENT
INVESTEC LTD 							 SIXTH RESPONDENT
NATIONAL CREDIT REGULATOR			     SEVENTH RESPONDENT
SA HUMAN RIGHTS COMMISSION			         EIGHTH RESPONDENT
THE RULES BOARD						 NINTH RESPONDENT
MINISTER OF JUSTICE AND CONSTITUTIONAL DEV.	TENTH RESPONDENT


CONFIRMING AFFIDAVIT

I 
[NAME]
Hereby make oath and say 
SUMMARY 
1. [bookmark: _Hlk50020103]I am a  [TYPE OF EMPLOYMENT] with ID number [ID NUMBER]. 
2. The facts and allegations herein set out are, save where set out otherwise or appear from the context, within my personal knowledge and are true and correct
3. This confirming affidavit is as a result of the Rule 30 application from Investec in the above matter where it is argued or implied that each applicant should submit evidence from his own case to indicate that a class action exists and that there are people who would submit claims when the time comes. Rather than litigate about minor matter, we remove the cause of complaint. I therefore submit my evidence. (This for all applicants and not simply Investec clients in case another Rule 30 may be filed by another bank making the same complaint.) 
4. This confirming affidavit deals with matters arising as a result of class action cases that have been decided since our application was filed particularly Steinhoff[footnoteRef:1] in order to resolve issues timeously that became issues in that case.  [1:  De Bruyn v Steinhoff International Holdings N.V. and Others (29290/2018) [2020] ZAGPJHC 145 (26 June 2020)
] 

FACTS 
5. I have read the main affidavit of Theunis Johannes Booysen and agree with the contents thereof. In particular, I believe that a class or classes should be certified as per that application and that the banks mentioned therein should be held to be liable for the damages done by their sale in execution practices including selling properties for substantially less than their value and/or when it was not a last resort. Should they be so held, I am intending to submit a claim in terms of the class action.
6. It is my belief that the bank in my case acted negligently [and  vindictively and/or unreasonably DELETE IF NOT APPLICABLE ]  in selling my house in the manner and circumstances in which they did.
7. The bank in question was (ABSA / FRB /INVESTEC/ NEDBANK/ STANDARD BANK, SAHL (CHANGING TIDES) DELETE AS APPLICABLE)  and my account number is ACCOUNT NUMBER.
8. The case number in which the bank took my property is CASE NUMBER  
9. My property was a [SALE IN EXECUTION/ SALE IN A DECEASED ESTATE/ SALE IN AN INSOLVENT ESTATE DELETE AS APPLICABLE].
SALE PRICE OF THE PROPERTY 
10. At the time of the sale, my property was worth  [HOW MUCH IN RANDS] . I had a bond for [HOW MUCH] and the property was sold at the bank’s instructions for [HOW MUCH].  
11. This property could have been sold for a far higher price by an estate agent and I would have agreed to sell through an estate agent if the bank had given me that option. 
12. I therefore fall into the class referring to people whose properties were sold for too little. 

NOT LAST RESORT 
13. [bookmark: _Hlk50020901]The property was not sold as a last resort because   [DELETE ALL THE ONES THAT DON’T APPLY]
13.1. There were no arrears on the property at the time of the sale, not counting legal fees not taxed or agreed.  
13.2. There was legal process pending:  a rescission, appeal or other process at the time of the sale  yet the bank instructed the sale anyway.
13.3. There was an offer to purchase pending on the property at the time of the sale 
13.4. There were funds available from a third party that would have cleared the arrears on the property but the bank refused to wait for the funds to arrive. 
13.5. I had the means to pay for the property and could have paid it off over a reasonable time. Any arrears could have been cleared within a reasonable time.
13.5.1.  In particular, had the arrears been capitalised over the remaining term of the bond, then I would have been able to pay the monthly payment for the new amount.
13.6. The property could have been subdivided over a reasonable time either internally or externally giving the bank sufficient funds to clear the bond.
13.7. The property could have been rented out and the funds used to pay the bond and arrears over a reasonable time.
13.8. The property was worth much more than the bond amount (high equity), 
13.8.1. the bank did not need to sell so quickly as the interest was many years away from being anywhere close to the property value. 
13.8.2. The bank could have refinanced at a lower monthly payment.  I/we could have afforded the monthly payment. 
13.9. The problem related was caused by an error at the bank which they then did not take responsibility for. 
13.10. An offer to pay the arrears in full was rejected by the bank. 
13.11. There were fraudulent bonds registered against my property, yet the bank continued regardless. 
13.12. The bank was not entitled to register a bond against my property in the first place and yet would not accept this. 
13.13. [bookmark: _Hlk50021090][PLEASE LIST OTHER WAYS YOUR EVICTION WAS NOT A LAST RESORT HERE IF THERE ARE ANY AND + DELETE THIS PARAGRAPH]]
RESULTING FACTORS 
14. As a result of this wrongful sale in execution I have been evicted from my property resulting in significant harm to me. 
14.1.1. [EXPAND IF YOU WISH OR DELETE THIS PARAGRAPH]
TECHNICAL MATTERS 
15. I agree to the appointment of Adv Douglas Shaw to be the legal representative of the class, Theunis Johannes Booysens to be the representative of the class or whomever Adv Shaw may later choose (many or few) and for Crawford to be the class action administrator. 
15.1. [Expand on why you want Douglas to be the legal representative of the class]
16. I am advised that in Steinhoff, the viability of the representative of the class members was questioned. Thus, should more or other representatives of the class be needed, I am willing to serve as a/the representative of the class. In other words, either as an individual or as a member of committee or other body of people. I am wiling to serve as requested by the legal representative 
16.1. I am typical of the class, I have no conflicts[footnoteRef:2] with the interests of the class, and I have the time, commitment and ability to act as a representative of the class.  [2:  See Children Resources ] 

16.2. I am advised by the legal team that the current likely approach  favoured by them, should the court be also in favour is to form a committee of five persons but in the event of a settlement offer from one bank, to specially form a committee of five persons with claims in that bank. [footnoteRef:3] [3:  See Steinhoff at para 60 where more representatives are said to be desirable ] 

17. Should the matter be certified and go to trial, I am willing to be a witness and expand on the evidence I have given in this affidavit. 
COSTS 
18. I am advised that the matter of costs to be charged to class members was an issue in Steinhoff. Our application therefore attempts to be open from the beginning about what costs are to be charged. I therefore advise as follows. 
19. I have been advised by the legal team that the legal team will take an absolute maximum of 25% of my total claim in terms of the Contingency Fee Act and that this amount is further limited by a maximum of double the normal fee amount of hours spent on the case. I have been advised that should I have paid any fees in the past, that these will be deducted from the amounts due so I will never have paid more than either of these maximums in total including previous fees ever paid. This is, in fact, what I have been advised by the legal team from the beginning of the matter. It is not new to me. 
19.1. Should I have dealt with any members of the the legal team then, in my individual case, including appointments, reading my papers, answering my emails over the years, I agree that at least [ten] hours of legal time was used. I am happy to use that amount as a basis for individual costs for myself and believe it to be reasonable for each person where such service was rendered. 
19.2. I am advised  and believe that working on the class action papers in 2020 for everyone has taken more than a thousand hours so far and am happy with that amount. I have been quoted R30,000 for each appearance and R4000 per hour and agree to that for hours going forward. 
19.3. I am advised  and believe that the work in developing heads of argument for this case over the years has been encyclopaedic involving the reading of more than a thousand books, cases, acts and papers from all over the world and throughout history. The legal team, particularly Dr Adv Shaw, has worked on this for many, many years. I have seen the results of this legal research.  The legal team has calculated the number of hours charged for this at the present time at two thousand two hundred hours which I think is reasonable and agree to. 
19.4. I understand the above is not extra amounts I will be charged but solely from the point of view of establishing maximums. 
19.5. I and my legal representatives understand and agree that this amount is subject to review by the trial court. 
20. Should additional legal resources be necessary, then I agree to additional costs going forward for these new resources as the tream or  as the court may determine.  I have no objection to such further resources if in the opinion of our legal team it leads to greater probability of success and the terms are disclosed in additional supplementary affidavits.
21. There are no litigation funders at present. I have no objection to such a funder if in the opinion of our legal team it leads to greater probability of success and the terms are disclosed in additional supplementary affidavits. I am advised and agree that should this option materialise; we may need such other options as supervisory attorneys and to rearrange our contingency fee agreement.[footnoteRef:4] [4:  De Bruyn v Steinhoff International Holdings N.V. and Others (29290/2018) [2020] ZAGPJHC 145 (26 June 2020)] 

22. I have read the affidavit of Crawford who will process the class action claims and agree to their fees for processing claims and hold them to be very reasonable for the quick processing they promise. 
COSTS AGAINST 
23. Should the court be against us in any hearing in this case I submit that costs should not be awarded against the applicants in terms of Biowatch and the great disparity of resources between ourselves and the banks. 
INVESTEC’S REQUEST FOR DE BONIS PROPRIIS 
24. I take great exception to Investec’s (or any) request for de bonis propriis costs against our legal team. That such requests are entertained and not penalised in situations like this make it very difficult to find lawyers to represent the poor against banks engaging in undesirable practices, so these bad practices continue for decades more than they should. In many parts of the world such or analogous practices have been made illegal long ago. 
24.1. [EXPAND TO EXPLAIN THE DIFFICULTY OF FINDING LAWYERS TO HELP AGAINGST BANKS IN YOUR OWN EXPERIENCE IF YOU HAVE SUCH OR DELETE THIS PARAGRAPH]
25. I, in any case, am advised and believe that the way de bonis propriis orders work is inconsistent with the constitution and therefore invalid, operating in a wholly discretionary manner and not according to the rule of law. I am advised the most basic protections of law most ancient are denied to practitioners in de bonis propriis matters.  I am advised heads of argument will be served and filed on this matter if necessary.
OTHER RELEVANT INFORMATION
26.  Further relevant information about my experience with the bank is attached at the end of this document, must be read into this affidavit as if specifically pleaded here and is under oath in exactly the same way as all the other information in this document. It is kept separate to keep the coherence of the common structure of multiple versions of this affidavit from different people. 
OTHER  USES OF THIS AFFIDAVIT
27. This affidavit is intended and permitted to be used in the above case but also in any other case where the information contained herein can be used to assist any person against a bank or to reform banking practice in a more ethical direction. 
28. This affidavit is also intended to be used as the first part of my claim at the claims stage of this class action though other documents may be needed. 
29. I also hereby request and authorise Adv Shaw and/or Crawford to apply at the appropriate stage for my judgment to be rescinded if this is possible. 
30. I grant Adv Shaw power of attorney to act for me in all decisions with respect to this matter.



______________________
            DEPONENT

Deponent having appeared before me on this the      day of               2025 at  	                 and having acknowledged that he understands the contents of his declaration and that she/he regards the oath to be binding on his conscience, the regulations contained in Government Notice No R1258 of 21 July 1972, as amended, and Government Notice No R1648 of 19 August 1977, as amended, having been complied with.


___________________________
COMMISSIONER OF OATHS
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